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Personal property security -- Repairer's lien -- Priorities
-- Leased trailer repossessed by |lessor and re-leased to third
party -- Third party having right to purchase trailer at the
end of the | ease -- Lease registered under Personal Property
Security Act -- Non-possessory lien claimunder Repair and
Storage Liens Act registered after trailer re-leased to third
parties -- Third party having priority over lien claimnt --
Lien claimant having priority over lessor if third party not
exercising right to purchase -- Repair and Storage Liens Act,
RS O 1990, c. R 25.

Personal property security -- Repairer's lien -- Amount of
lien -- Costs of registering lien or costs of bailiff not to be
added to the value of the lien -- Repair and Storage Liens Act,

R S. O 1990, c. R 25.

Ri ordan Leasing Inc. ("R ordan") |eased seven trailers to
Veer Transportation Services Inc. and to associ ated
corporations (collectively "Veer"). Veer retained Jap Truck
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& Trailer Repairs Inc. ("Jap") to performwork on the trailers.
Jap was not paid, and it clained a non-possessory |ien under
the Repair and Storage Liens Act ("RSLA") in the anount of
$5,617.50. The liens were not imredi ately regi stered under the
RSLA and, before the liens were registered, Veer defaulted in
maki ng paynment under the | eases or the | eases expired, and

Ri ordan repossessed the trailers and re-leased themto third
parties. The leases to the third parties contained a provision
that upon expiry of the lease term the third party had a right
to purchase the trailer for $1. The |leases to the third parties
were registered under the Personal Property Security Act. Jap
retained Bill MFadden Ltd. ("MFadden"), a bailiff, to
register the liens under the RSLA. Before registering, MFadden
did a PPSA search that revealed the third party | eases. Then
McFadden regi stered the |iens under the RSLA, and Jap cl ai ned
fees and di sbursenents of $5,617.50. Ri ordan was given no
notice of any claimfor the repair costs nor any notice of the
liens until they had been regi stered. Ri ordan applied, anongst
other things, for a declaration that the |liens under the RSLA
shoul d be vacated and di scharged and for a declaration that no
nmoneys were owed by Riordan to Veer, Jap or MFadden.

Hel d, the application should be allowed in part. [page537]

Section 10 of the RSLA provides that a non-possessory lien is
enforceabl e against third parties only if it has been
registered. If the lien has not been registered, then a third
party acquiring a right against the article has priority. In
the i medi ate case, the third party | eases had priority over
t he subsequently regi stered non-possessory liens. Further, if
the third parties exercised their right to purchase, then the
i ens woul d be unenforceabl e agai nst them However, if the
options to purchase in the | eases were not exercised, then the
possession of the trailers would revert to Riordan and the
liens woul d then be enforceabl e agai nst Ri ordan. Wil e Riordan
did not contract for the repairs of the trailers, it did |ease
themto persons who were obligated under the | ease to engage
such repairs as were necessary to keep the vehicles in good
condition. The liens were enforceable if Ri ordan regai ned
possession of the trailers at the end of the |eases.
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Ri ordan was correct in submtting that paynent of the fees
and di sbursenents of the bailiff could not be nmade a condition
precedent to the discharge of the non-possessory liens. Section
28 of the RSLA entitles a lien claimant, who is in possession
of the article, to recover the "commercially reasonabl e
expenses incurred in the custody, preservation, and preparation
for sale" of the article, and the section expressly includes
the costs of insurance, taxes or "other charges incurred
therefor"”. Subsection (3) provides that the lien claimant is
not entitled to interest as part of its expenses. The expenses
protected under s. 28 relate to noney spent in the preservation
of the article or preparation for its sale but not to noney
spent in registering the lien. Further, s. 12 of the RSLA,
which entitles a person to the discharge of a non-possessory
[ien upon paynment of the anmount of the lien, does not address
the bailiff's charges. If the costs of registering the lien, or
the costs of enploying a bailiff to do so, had been intended to
be added to the value of the lien and recovered as a condition
precedent to the discharge of the debt, the Act woul d have said
Sso.

Cases referred to

Altruck Transportation Services v. Barry Hunphrey Enterprises
Ltd. (1993), 101 D.L.R (4th) 470, 5 P.P.S.A C. (2d) 81 (Ont.
Gen. Div.); GCeneral Electric Capital Canada Inc. v. Interlink
Freight Systens Inc. (1998), 42 OR (3d) 348, 7 C.B.R (4th)
173, 14 P.P.S.A C. (2d) 198 (Gen. Div.)

Statutes referred to
Personal Property Security Act, R S. O 1990, c. P.10

Repair and Storage Liens Act, RS.O 1990, c. R25, ss. 1, 3
5 7, 10, 12, 23, 28

APPLI CATI ON pursuant to s. 23 of the Repair and Storage Liens
Act, R S. O 1990, c. R 25.
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Gary L. Petker, for applicant.
Justin J. Robinson, for respondents Bill MFadden Ltd. and
Jap Truck & Trailer Repairs Inc.

[1] GLITHERO J.: -- This application raises issues concerning
the foll ow ng:

(a) The enforceability of non-possessory liens;

(b) The ability of the lien claimant, or a bailiff, to enforce
paynment of the bailiff's fees as part of the paynent ow ng
on the lien; [page538]

(c) Aside fromwhether the liens are enforceable, the
legitimacy of the lien clains.

[2] The applicant ("Riordan") is a |lessor of trailers.

[3] Jap Truck & Trailer Repairs Inc. ("Jap") clainms to have
performed work on the trailers and filed liens pursuant to the
Repair and Storage Liens Act, R S.O 1990, c. R 25 ("RSLA").

[4] Veer Transportation Services Inc., 1339916 Ontario Inc.
o/a VID Services, Tarnjit Singh Garcha and/or Gurdip Singh
("Veer") were the corporations and their principals who were
the |l essees of the trailers in question at the time the repairs
were all egedly done by Jap. These respondents have not appeared
on or defended the application.

[5] The total anobunt of liens clainmed in respect of all seven
trailers is $5, 866.13.

[6] Bill MFadden Ltd. ("MFadden") was the bailiff enployed
by Jap to register the liens under the RSLA. MFadden cl ai ns
paynent of fees and di sbursenents of $5,617.50 to be paid
before di scharge of the |iens.

[ 7] R ordan was given no notice of any clains for the repair
costs allegedly incurred in respect of trailers owned by
Ri ordan but |eased at the time to Veer, nor any notice of the
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liens, until after they had been registered.

[ 8] Except as indicated below, the trailers were apparently
ei ther repossessed when Jap could no | onger honour the | eases
owng to its financial insolvency, or its |eases expired. In
any event, Riordan reacquired possession of the trailers in
guestion and re-leased themto third parties. These |eases to
the third parties contain a provision that upon expiration of
the lease term the new | essee has the right to purchase the
trailer for the sumof $1. These | eases were regi stered under
t he Personal Property Security Act, R S. O 1990, c. P.10
("PPSA").

[9] The rel evant sequence of proceedings in respect of each
of the trailers in question is that the repair work on each was
al l egedly done on various specific dates falling between March
3 and July 26, 2001. These trailers were then each re-leased to
third parties between Cctober 3 and October 22, 2001. The third
party | eases were regi stered under the PPSA before Cctober 26,
2001. On Cctober 26, 2001, the bailiff did a PPSA search which
reveal ed the registration of the third party |ease in respect
of each trailer. On October 29, 2001, the bailiff registered
t he non-possessory [lien] between R ordan and the third party
| essee.

[10] The trailers in question, as identified by the last four
digits of their VIN, and the anounts clained to be ow ng for
the repairs and for bailiff fees and di sbursenents are as
foll ows: [page539]

(i) VIN #4623 -- Three repair orders totalling $1, 059. 29.
Bailiff's claimfor fees and di sbursenents totalling

$1, 337. 50.

(ii) VIN #4624 -- Repairs totalling $368. Bailiff's charges
unknown.

(iii) VIN #0058 -- Five repair orders totalling $1, 297.90.

Bailiff's claimfor fees and di sbursenents totalling $856.

(iv) VIN #4625 -- Three repair orders totalling $881. 63.
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(v)

(vi)

(Vii)

Bailiff's claimfor fees and di sbursenents totalling $749.

VI N #0056 -- One repair order totalling $177.08. Bailiff's
fees and di sbursenents totalling $642.

VIN #1402 -- Two repair orders totalling $1,075.79.
Bailiff's fees and di sbursenents totalling $695. 50.

VI N #4626 -- In respect of this trailer, a work order
dated March 16, 2001 cl ains the anmount of $383.06. The
original affidavit filed on behalf of the applicant
clainms that it is the registered owner of that trailer. A
subsequent affidavit fromthe sane person clains that
that trailer either does not exist or is not a trailer
owned by Riordan. Counsel for the respondents clains that
Ri ordan does own it and that an ownership exists for that
vehicle. If the trailer is owed by Ri ordan, and has been
| eased out to a third party by witten | ease which was
regi stered under the PPSA prior to the Cctober 26, 2001
search under the PPSA by the bailiff, and prior to the
registration of the lien on October 29, 2001, then there
is no reason why the result wth respect to this trailer
should differ fromany of those in the preceding
paragraphs. If this trailer is not owned by R ordan, and
has not been |leased to a third party, which appears to be
Ri ordan's current stand, then it becones uninportant to
the application. | intend ny disposition to apply to this
trailer if it beconmes evident that it is owned by

Ri ordan, and has been re-leased in the same manner as the
preceding trailers. The bailiff wants paynment of $642
before this lien can be di scharged.

(viii) VIN #0080 is in respect of a trailer which is no | onger

of concern to this application. Wirk orders dated March
22 and July 10, 2001 showing a total of $682.66 were
apparently paid, together with the bailiff's costs in the
anount of $695.50 by a subsequent purchaser from Ri ordan
and accordingly unless the lien has been di scharged

al ready, an order should go requiring the registrar to
anend the [page540] information recorded in the central
file to indicate the discharge of that lien
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[11] Riordan's application seeks a declaration that the |iens
registered by Jap with respect to the first seven trailers |
have di scussed above are invalid and of no force and effect,
and an order that registration of the liens with respect to
those first seven trailers be vacated and di scharged, and a
declaration that Jap is not entitled to a Ilien over any of
those trailers, a declaration that no noneys are ow ng by the
applicant to the respondents, and an order that Veer indemify
and save harm ess the applicant fromany and all clains of Jap
and McFadden.

[12] Section 23 of the RSLA entitled any person to apply to
the court for a determnation of the parties' rights with
respect to issues concerning the amount of a lien or the right
of any person to a lien, or any other matter arising out of the
application of the Act. In this case, R ordan commenced this
application before any seizure of the trailers was effected or
comenced.

Legitimacy of the Liens

[13] The affidavit material of the applicant expresses
di sbelief that the anpbunts clained to be owed and secured by
the liens are legitimte, and deposes that within the trucking
industry false clainms for such amounts are common. Ri ordan
clainms that it is the obligation of the Iien claimant to prove
the entitlenent to the lien, rather than Ri ordan having the
obligation to disprove the entitlenent. R ordan in |arge part
bases its claimthat the liens are not legitimte on concerns
arising out of the bookkeepi ng or accounting nethodol ogy of the
respondent Jap. Wile the work orders in question purport to
cover dates ranging over the period fromMarch 3, 2001 to July
26, 2001, and to cover 17 work orders, the work order nunbers
are virtually consecutively nunbered. Jap has explained this by
indicating that the work orders cone off a pad, and that a
separate pad is used for each custoner, so that it is to be
expected that work orders for a particular custoner over a
period of time will in fact be consecutively nunbered. There
are a few gaps in the nunbering and counsel for Jap suggests
that this can be explained by the fact that the principals of
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Jap are not sophisticated busi ness people and mai ntai n poor
records. It is suggested that the odd m ssing nunber of work
order probably stens fromthe fact that m stakes were nmade in
filling it out and it was discarded and a new one started. For
reasons not clear on the evidence, at least to nme, Jap al so
created conputer generated work orders with respect to these
sane itens, and those work orders bear different nunbers than
the [ page541] handwitten ones. Even nore curious, the work
orders on the conputer generated set bear nunbers which are
froma totally different series of nunbers than that utilized
in the handwitten ones, and the conputer generated ones have
even nore discrepancies in terns of not being consecutively
nunbered in nore instances.

[14] Riordan also relies on the fact that Jap has not
produced the actual work order book so as to permt R ordan to
satisfy itself as to why nunbers are mssing and to make sure
there are not other irregularities contained therein, despite
the fact that there was an undertaking to produce it. It is
clainmed now that it cannot be found. R ordan relies on the fact
that there was no attenpt to collect on any of these work
orders until after Veer had cl osed operations. Before closing,
Veer used the services of a paral egal who shared office space
with the bailiff, and that paralegal's wife is the bailiff's
secretary. Despite this, on cross-exanm nation the bailiff
insisted that he had no contact with Veer concerning these
trailers.

[ 15] The bailiff claimed to have had to physically search for
the trailers, and clainms to have run PPSA and VI N searches, but
on cross-examnation on his affidavit it was disclosed for the
first tinme that in fact he possessed copies of the ownership
papers for these trailers.

[16] Riordan also relies on the fact that Jap undertook to
produce its accounting journals but has not done so. Ri ordan
want ed access to the accounts receivable and sales records to
verify that the repairs reflected in the questioned work orders
were in fact recorded in the expected journals of Jap.

[17] Riordan also points to inconsistencies within the
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evi dence of the deponent on behalf of Jap, and as between that
deponent and the bailiff on his cross-exam nation in respect to
Jap's records and the bailiff's use of them or know edge of
themin his role in the matter.

[ 18] Against this, there is the sworn evidence of M. Singh
that these invoices are legitimte, and represent valid clains
for work actually done on the trailers in question. There is a
signature on each of the work orders which, on the evidence, is
that of one of the principals of Veer, and those work orders
contain descriptions of the trailer in question, the services
to be provided and the anpbunts to be charged.

[19] Ri ordan has produced no evidence, of an expert nature or
otherw se, that constitutes any proof that the clainmed work was
not done or does not appear to have been done to the trailers
by virtue of an exam nation of them

[ 20] Accordingly, on this issue, | have sworn direct evidence
that the work was done as clained, on these trailers, and that
[ page542] the anobunts are legitimate. Against that | have a
failure to produce sone rel evant docunentation, despite
undertakings to produce it, and the suspicions of Ri ordan
arising fromwhat admttedly appear to be curious
i nconsi stencies in the work order nunbering sequence.

[21] | am not prepared, on the basis of the evidence placed
before ne, to reject the sworn direct evidence that these
clainms are legitimate, particularly on the basis of suspicion
arising out of the nunbering sequence, or the failure to
produce sonme materials which the respondent undertook to
produce but has not. While suspicious, | amnot prepared to
draw the inferences requested by Riordan. | find on a bal ance
of probabilities the lien claimnt has denonstrated that the
clainms are legitimate. This finding is restricted to the lien
claimant's claim not that of the bailiff.

Priority as Between Regi stered Non- Possessory Liens Under the
RSLA, and Third Party Leases Regi stered Under the PPSA

[ 22] Pursuant to s. 5 of the RSLA, Jap's possessory lien was
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surrendered when the trailers were returned to Veer.

[ 23] Pursuant to s. 7 of the RSLA, Jap acquired a non-
possessory lien when it gave up possession of the trailers
to Veer.

[ 24] Section 10 provides that a non-possessory lien is
enforceabl e against third parties only if it has been
registered. If the lien has not been registered, then a third
party acquiring a right against the article has priority.

[25] Riordan relies upon s. 10 and on the fact that the third
party | eases were registered under the PPSA prior to the
regi stration of the non-possessory liens, and clains
accordingly that the third party | easehol ders have priority.

[ 26] The respondents submt that the non-possessory liens
take priority over the third party |eases, despite the fact
that the | eases were regi stered under the PPSA prior to the
registration of the liens under the RSLA. They rely on General
Electric Capital Canada Inc. v. Interlink Freight Systens Inc.
(1998), 42 OR (3d) 348, 14 P.P.S.A C (2d) 198 (Cen

Div.). In nmy opinion, that case is not directly applicable to
this, in that there the contest was between the trustee in
bankruptcy and the repairer of the vehicles. The trustee in
bankruptcy cannot have any hi gher position than did the
bankrupt, and the court held that the non-possessory |iens had
priority over the other unsecured creditors of the bankrupt
estate. At para. 5 [p. 350 OR], the court noted that the lien
woul d be enforceable against third parties "save for bona fide
purchasers and financiers who claiman interest in the subject
[ page543] matter of the lien after it arose but before
registration". | see nothing else in that case that would
defeat the priority of a third party who acquires an interest
in the itemand registers that interest under the PPSA prior to
notice of any lien claimor the registration of the lien.

[ 27] While one can understand the need to protect repairers
who performwork on vehicles but then are not paid, it is also
inportant to protect those who enter into financial obligations
W th respect to such vehicles without notice of any outstanding
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repair liens, and where the third party's interests are
regi stered prior the registration of any lien.

[28] The third party | eases create a possessory interest in
favour of the third party | essees. Gven the option to purchase
the trailer at the end of the |ease, for $1 and given that the
trailer will obviously have a value in excess of that anount at
the end of the lease, even if it is only for scrap, in ny
opinion the third party | eases registered under the PPSA have
priority over the subsequently regi stered non-possessory |iens.
In my opinion, the liens are unenforceable as against the third
party |l essees. If, however, the option to purchase the trailer
at the end of the [l ease] is not exercised, then possession of
the trailer reverts to Riordan and ownership of the trailer
remains in Riordan and the |lien would then be enforceable
agai nst Riordan. While R ordan did not contract for the repairs
of the vehicles, it did | ease those vehicles to persons who
were obligated under the | ease to engage in such repairs as
were necessary to keep the vehicles in good condition.

[29] Pursuant to s. 23 of the RSLA, | order that the third
party | eases regi stered under the PPSA have priority over the
non- possessory liens registered under the RSLA, and that the
non- possessory liens are unenforceable as against the third
party | essees. Should the third party | essees exercise the
option to purchase the trailer at the end of the | ease, such
third parties continue to have priority over the lien claimnts
and the liens are unenforceable against them I|f the option to
purchase is not exercised, and the trailer is returned to
Ri ordan, then in nmy opinion the lien claimant then has priority
and can enforce the |ien against R ordan.

[30] In my opinion, neither Riordan nor the third party
| essees are entitled to a discharge of the non-possessory |iens
regi stered, as such liens are valid and remai n enforceabl e as
agai nst Riordan if Riordan regains possession of the vehicles
at the end of the |eases.

Claimof the Bailiff MFadden

[31] Riordan clains that paynment of the fees and
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di sbursenents of the bailiff cannot properly be nmade a
condition precedent to the [page544] discharge of the non-
possessory liens. Section 3 of the RSLA provides that the
lien is for the agreed cost of the repairs, or their fair
value. Section 1 of the Act defines "repair" [as] the cost of
| abour and materials for the purpose of altering, inproving,
restoring or maintaining its condition and includes
transportation, tow ng and sal vage of the article. In ny
opinion, bailiff fees are not included in the repair costs

t her eby creat ed.

[32] Section 28 of the RSLA entitles a lien clainmant, who is
i n possession of the article, to recover the "commercially
reasonabl e expenses incurred in the custody, preservation and
preparation for sale" of the article, and the section expressly
i ncludes the cost of insurance, taxes or "other charges
incurred therefor"”. Subsection 3 provides that the lien
claimant is not entitled to interest as part of its expenses.
In my opinion, the expenses protected under s. 28 relate to
nmoney spent in the preservation of the article or preparation
for its sale, but does not include any expenses incurred in
registering its lien.

[33] | further rely on s. 12 of the RSLA, which entitles a
person to the discharge of a non-possessory |ien upon paynent
of the amobunt of the lien. If the costs of registering the
lien, or the costs of enploying a bailiff to do so, had been
intended to be added to the value of the lien and recovered as
a condition precedent to the discharge of the lien, the Act
woul d have said so.

[34] | further have regard to the fact that there is evidence
before ne that of the approxi mate amount of $4, 000 clainmed by
the bailiff for fees, only two hours of work was expended by
the bailiff in providing its services in respect of all these
trailers.

[35] In nmy opinion, the Altruck Transportation Services V.
Barry Hunphrey Enterprises Ltd. (1993), 101 D.L.R (4th) 470, 5
P.P.SSAC (2d) 81 (Ont. CGen. Div.) decision is distinguishable
as in that case there was a seizure by the sheriff pursuant to
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the lien. In addition, the authorization in that case permtted
recovery [of], in addition to the anount of the repair bill,
"all or any deficiencies". The witten authorization for the
repair work entered into in respect of all these trailers is
restricted to an acknow edgenent of i ndebtedness for the anopunt
of the repair work order, and does not go on to accept

responsi bility for other charges.

[36] Accordingly, | order that the bailiff's fees and
di sbursenents are not recoverable against R ordan or the third
party | essees, and that if Ri ordan becones entitled to a
di scharge of the liens by virtue of a third party | essee
exercising its option to purchase pursuant to the registered

| eases, such discharge is to be effected wthout obligation to
pay the bailiff's fees or disbursenents. [pageb545]

Errors in Registrations

[ 37] Paragraph 2(c) of the notice of application includes as
a ground for the application alleged m sidentifications or
errors in registration in respect of these liens, and all eges
that a reasonable person would likely be materially m sl ed.
That argunment was not advanced during the oral subm ssions. In
my opinion, in the circunstances of this case, and given the
search mechani sns available in the search system common to both
t he PPSA and the RSLA, such errors would not be likely to
materially m slead a reasonabl e person

Quantum Meruit C aim

[38] Jap clainms the repair anmpbunts as agai nst Ri ordan on the
basis of quantum nmeruit or unjust enrichnent, on the prem se
that while not contracted for directly by R ordan, the repairs
were contracted for by its | essee, who had an obligation to
keep the trailers in good repair, and accordingly, R ordan
benefited fromthe repairs in that its trailers were naintained
in good condition. In exam ning the various repair work orders,
pl aced before nme in "bundle one", the itens included thereon
both in respect of parts and | abour can fairly be described as
fairly routine maintenance itens. | have no evidence that the
trailers had any increase | value at the tine R ordan re-
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acquired themand then re-leased them | have no evidence

that there is a betternent to Riordan for which it ought to
pay. | have no evidence as to the |life expectancy of the val ue
of the repair itens. Being of a maintenance nature, they may
have been done and redone several tinmes since the repairs by
Jap. It may well be that the value of the work done by Jap for
Veer was entirely used up or consuned during the period of tine
that Veer continued to have possession of the trailers. | am
not satisfied that Jap has established a valid claimunder this
headi ng.

Concl usi on

[39] For the foregoing reasons, an order will go declaring
that the liens registered by Jap are unenforceabl e as agai nst
the third party | essees during the termof the | ease, or
thereafter if the option to purchase is exercised in respect of
any particular trailer.

[40] The application for a declaration that the |liens are
invalid and of no force and effect, and for the vacation and
di scharge of themis dism ssed as such liens remain valid
unl ess and until the option to purchase in respect of any
particular trailer is exercised. The application for a
decl aration that no noneys are ow ng [page546] by R ordan to
the respondents is dismssed in respect of Jap, but allowed in
respect of MFadden.

[41] The application for a declaration that Veer indemify
and save harm ess the applicant fromany and all clains of Jap,
in so far as any may becone payable, is granted.

Cost s

[42] It seens evidence to nme that the anobunts in issue in
respect of these liens is very nuch overshadowed by the costs
associated in bringing and defending the application. It was
put to ne as being an application involving matters of
i nportance to those involved in these industries. The
application has succeeded in sone respects and failed in
others, although in nmy viewit would seemlikely that
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eventually R ordan's position will prevail.

[43] In all of the circunstances, ny prelimnary thought
woul d be that it would be appropriate if each party bore its
own costs. However, | have not received subm ssions on costs,
and | am open to receiving submssions in witing fromeither

or both parties within 21 days of the rel ease of these reasons.

| f no such submi ssions are received, there will be no order as
to costs.

Order accordingly.
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