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Limtations -- Insurance -- Plaintiffs suing defendant
i nsurer for damages for breach of contract and negligence
arising fromfuel oil spill at their honme in 2005 -- Plaintiffs

subsequently noving to anmend statenent of claimto advance
claimthat defendant breached its duty of good faith and to add
claimfor punitive, aggravated and exenplary danages -- Mdtion
granted -- Claimnot statute-barred as all facts relating to

al | eged breach of good faith were pl eaded before expiry of
limtation period.

The plaintiffs brought an action against the defendant
insurer for damages for breach of contract and negligence
arising froma fuel oil spill at their hone in 2005. They
subsequent|ly brought a notion to anend the statenment of claim
to advance a claimfor breach of the defendant's duty to act
fairly and in good faith and to add a claimfor punitive,
aggravat ed and exenpl ary damages. The defendant subm tted that
the notion should be dismssed on the basis that the cl ai mwas
barred by virtue of s. 4 of the Limtations Act, 2002, S. O
2002, c. 24, Sch. B and that the defendant would, in any event,
i ncur non-conpensabl e prej udi ce.
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Hel d, the notion should be granted. [page621]

An insurer's breach of its duty to act fairly and in good
faith gives rise to a cause of action that is distinct fromthe
cause of action founded on the express terns of the rel evant
i nsurance policy. However, all the facts relating to the
al | eged breach of good faith were pl eaded before the expiry of
the limtation period. The facts as pleaded were not limted to
the express ternms of the policy, but also included, in sonme
detail, allegations as to how the defendant handl ed the claim
I n pl eadi ng breach of good faith based on the defendant's
handling of the claim the plaintiffs sought to plead an
alternative claimfor relief or to draw a different |ega
concl usi on, based on the sane set of facts as previously
pl eaded. The clai mwas not statute-barred. The defendant fail ed
to establish that it would suffer non-conpensable prejudice if
t he anmendnents were all owed.
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MOTI ON to amend a statenent of claim

Tina Petrick, for plaintiff.

Justin Robinson, for defendant Coachman | nsurance.

No one appearing for Thunder Bay | nsurance Services Limted.

[1] SHAWJ.: -- This is an action arising froma fuel oi
spill in Novenber 2005 at the plaintiffs' home in the D strict
of Thunder Bay. The hone was insured under a honeowner's policy
of insurance issued by the defendant, Coachman | nsurance
Conpany.

[2] The plaintiffs bring a notion to anend their statenent of
claimto increase the damages clained in the prayer for relief
for [page622] breach of contract and negligence, from $250, 000
to $500,000, and to add to the prayer for relief a claimfor
punitive, aggravated and exenpl ary damages in the anount of
$250, 000. The plaintiffs also seek to add the foll ow ng
paragraph to the statenent of claim

37.1 The plaintiffs state that the failure by the Defendant
Coachman to honour its obligations under the contract
constitute (sic) a wanton and reckl ess disregard for the
rights of its insureds and that the Defendant Coachman put
its own financial interests ahead of the rights of its
insureds. The plaintiffs therefore claimpunitive aggravated,
and exenpl ary danages agai nst the Defendant Coachnman for the
breach of duty of good faith and for the aggravation and
anxiety suffered by its insureds.
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[ 3] Coachnman submts that the notion to amend shoul d be
di sm ssed on the basis that (a) the plaintiffs' claimfor
punitive, aggravated and exenpl ary damages for breach of good
faith is barred by virtue of s. 4 of the Limtations Act, 2002,
S.0 2002, c. 24, Sch. B; and (b) the defendant will, in any
event, incur prejudice that cannot be conpensated for by costs
or by an adj ournnment.

[ 4] The anendnment of pleadings is governed by rule 26.01 of
the Rules of Gvil Procedure, RR O 1990, Reg. 194, which
provi des:

26.01 On notion at any stage of an action the court shal
grant leave to anend a pl eading on such terns as are just,
unl ess prejudice would result that could not be conpensated
for by costs or an adjournnent.

[5] It is a well-established rule that amendnents such as
t hose sought by the plaintiffs should be presunptively approved
unl ess they woul d occasi on prejudice that cannot be conpensat ed
by costs or an adjournnent. However, anendnents have to conply
wi th the usual rules of pleadings. Arendnents to a statenent of
claimmay be rejected if they seek to advance a new claimafter
alimtation period has expired.
Are the Plaintiffs' Proposed Anendnments Barred by the
Limtations Act?

[6] The Limtations Act, 2002 canme into force on January 1,

2004, before the fuel oil spill that gives rise to this action
The Limtations Act instituted a basic two-year limtation
period of general application to all litigants in Ontario.

Section 4 of the Limtations Act, 2002 provides:

4. Unless this Act provides otherw se, a proceedi ng shal
not be commenced in respect of a claimafter the second
anni versary of the day on which the claimwas di scover ed.
[ page623]

[ 7] The Court of Appeal held in Joseph v. Paranount Canada's
Wonder |l and (2008), 90 O R (3d) 401, [2008] O J. No. 2339, 2008
ONCA 469 that the Limtations Act did not preserve the court's
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common | aw discretion to extend limtation periods by applying
the doctrine of special circunstances.

[ 8] The defendant submts that the proposed anmendnent
constitutes a new cause of action.

[9] The defendant refers to Dundas v. Zurich Canada (2012),
109 OR (3d) 521, [2012] O J. No. 1321, 2012 ONCA 181 (C A).
In that case, the Court of Appeal held that the alleged breach
of duty of good faith which an insurer owes to its insured gave
rise to a cause of action separate froma claimfor indemity
under the insurance contract. The claimfor breach of good
faith was therefore not subject to the one-year limtation
period contained in statutory conditions 6(2) and 6(3) of the
former Ontario Standard Autonobile Policy (SPF No. 1). The
Court of Appeal cited Witen v. Pilot Insurance Co., [2002] 1
S.CR 595, [2002] S.C.J. No. 19, at para. 79, where Binnie J.
described the insurer's duty of utnost good faith as
"I ndependent of and in addition to the breach of contractual
duty to pay the | oss".

[ 10] The defendant submits that nore than two years have
passed since the plaintiffs knew or ought to have known of the
defendant's all eged bad faith conduct and therefore an
anendnent to add a bad faith claim as a new and separate cause
of action, is statute-barred.

[11] The plaintiffs do not contest that the limtation period
has passed. However, the plaintiffs submt that the proposed
amendnents do not add a new cause of action, but rather are an
alternative claimfor relief or plead a different |egal
conclusion arising out of facts previously pl eaded.

Di scussi on

[12] In my view, the proposed anendnents do not constitute a
new cause of action that is barred by the Limtations Act.

[13] The plaintiffs do not seek to allege a new set of facts.
They are content to rely on the facts that have already been
pl eaded. As observed in Morden and Perell, The Law of G vi
Procedure in Ontario (Markham Ont.: LexisNexis, 2010), at pp.
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307-308:

It is quite common that the sane transaction or occurrence
wi |l provide nore than one cause of action, and this is
commonly called concurrent liability. It arises if the sane
set of facts constitutes a claimunder nore than one
substantive area of law. A common exanple is a breach of
contract that is also a negligent m srepresentation.

[14] The statenment of claim as presently drafted, pleads
facts to support not only the existing clains of breach of
contract and [ page624] negligence, but also provides a base for
the claimof breach of good faith. Al the facts relating to
the all eged breach of good faith were pleaded before the expiry
of the [imtation period.

[15] As stated by D plock L.J. in Letang v. Cooper, [1964] 2
All EER 929, [1965] 1 QB. 232 (CA), at p. 934 Al ER:

A cause of action is sinply a factual situation the existence
of which entitles one person to obtain fromthe court a
remedy agai nst anot her person.
See, also, Mdirden and Perell, supra, at p. 306

[16] In Ascent Inc. v. Fox 40 International Inc., [2009] O J.
No. 2964, 2009 Carswel | Ont 4118 (S.C.J. -- Master), at para. 3,
Mast er Dash quoted the above passage from Lord D pl ock and then
observed:

The key is whether substantially all of the material facts
giving rise to the "new cause of action" have previously been
pl eaded or whether new facts are sought to be added that are
relied upon to support a new cause of action. A new cause of
action is not asserted if the anmendnents sinply plead an
alternative claimfor relief arising out of the sanme facts
previ ously pleaded and no new facts are relied upon, or
anount sinply to different |egal conclusions drawn fromthe
sanme set of facts, or sinply provide particulars of an

all egation already pled or additional facts upon with the
original right of action is based.

(Gtations omtted)
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[17] Al'though | acknow edge that a breach by an insurer of
its duty to act fairly and in good faith gives rise to a cause
of action that is distinct fromthe cause of action founded on
the express ternms of the relevant insurance policy, | am
satisfied that the facts as presently pleaded are not limted
to the express ternms of the policy but also include, in sone
detail, allegations as to how the defendant handl ed the claim
These al | egations incl ude

-- failing to contain the fuel spill on a tinely basis;

-- denying the plaintiffs' claimfor damage to their septic
field after the agent for the defendant advised the
plaintiffs that the septic field should be considered part
of the dwelling and that the plaintiffs were covered for
any damage to the septic field;

-- delay in paynent to the contractor brought in by the
defendant's agent, w thout explanation, resulting in the
regi stration of a construction lien by the contractor
against the plaintiffs' property;

-- failing to properly plan and supervise the work undertaken
by the contractor; [page625]

-- failing to retain conpetent agents and contractors to deal
with the fuel spill.

[ 18] In pleading breach of good faith, based on the
defendant's handling of the claim the plaintiffs seek to plead
an alternative claimfor relief or to draw a different |ega
concl usi on, based on the sane set of facts as previously
pl eaded. As noted by the Court of Appeal in Dee Ferraro Ltd. v.
Pel lizzari, [2012] O J. No. 355, 2012 ONCA 55, at para. 5:

The distinction between pleading a new cause of action and
pl eadi ng new or alternative renedi es based on the sane facts
is set out in one of the sem nal cases, Canadian Industries
Ltd. v. Canadian National Railway Co., [1940] O J. No. 266
(C.A), affd. [1941] S.C. R 591. The plaintiff sued for
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damages follow ng the destruction of a cargo of sodi um
cyani de due to a derailnent on the defendant's railway |ine.
He pl eaded that the defendant was a common carrier and that

t he goods had been damaged. The trial judge allowed an
anmendnent, at trial, to plead negligence. Mddleton J. A,
witing for the court, held at para. 18 that the amendnent
was properly allowed -- it was not the institution of a new
cause of action, but sinply an alternative claimwth respect
to the same cause of action: "The anmendnent relates to the
remedy sought upon facts already pl eaded.”

[19] Wth respect to the anmendnents sought to claimpunitive,
aggravat ed and exenpl ary damages, the case |aw i s consi stent
that a claimfor any type of damages, including aggravated
damages, is not a cause of action. It is a renedy. See Atlantic
International Trade Inc. v. CGeorgian College of Applied Arts
and Technol ogy, [2008] O J. No. 2385, 168 AC WS. (3d) 38
(S.C.J.), at para. 43; Dimartino v. Gacek, [2010] O J. No.
1453, 2010 ONSC 2124 (S.C. J.), at para. 19; and Bazkur v.
Coore, [2012] O J. No. 2654, 2012 ONSC 3468 (Div. ¢.), at
para. 15.

Even If the Proposed Limtations Are Not Barred by the
Limtations Act, wll the Defendant |ncur Prejudice that Cannot
be Conpensated by Costs or an Adjournnent?

[ 20] The defendant submits that if the anendnents are
allowed, it wll incur prejudice because it wll be deprived of
all effective opportunity to investigate and defend the
al l egation of breach of good faith. The defendant further
alleges that it will suffer prejudice because its litigation
strategy was dependent on what was initially pleaded and
because of the effect of the anmendnents on issues of re-
i nsurance, potential exposure and adequacy of reserves.

[21] Wth the exception of an anendnent pleading a statute-
barred claim the onus of proving prejudice is on the party

[ page626] alleging it. See Morden and Perell, supra, at p.
360. | do not find that the defendant has satisfied the onus.

[22] Firstly, the affidavit of the defendant's solicitor in
defence of the notion to anmend nmekes these all egations of
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prejudice as bald statenents. There is, with respect, no
evi dence proffered to support the bald allegations.

[ 23] Secondly, the defendant has been put on notice by the
exi sting pleadings that the manner in which it handl ed the
plaintiffs' claimunder its policy of insurance is a central
issue. It has had full opportunity to investigate the facts
alleged and to arrive at a defence to those alleged facts.
Concl usi on

[ 24] For the reasons given, the plaintiffs' notion to anend
its statenent of claimis allowed. The plaintiffs shall deliver
t heir anmended, anmended statenent of claim attached as Schedul e
"A" to its notion record, within 20 days. The defendant
shal | have 20 days thereafter to deliver an anended, anended
statenent of defence.

[25] If the parties are unable to agree on costs of this
notion, they shall contact the trial coordinator within 30 days

to arrange a date to speak to the matter.

Mot i on granted.
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